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JeffS. Jordan, Esq.
Office of the General Counsel

P Federal Election Commission
J*1 999 B Street, N.W.

Washington, D.C. 20463

) Re: MUR6006

Dear Mr. Jordan:

The undersigned represent the respondents, Friends of Bruce Lunsford and Karen
Sensenbrauier, treasurer (herein This matter
was generated by a complaint filed on May 2,2008 by Steve Robertson, the chairman of the
Republican Party of Kentucky. Mr. Robertson alleged that the committee paid for a television
fflfomercial supporting the candidacy of Bruce lAinifbrd that &led to include an oral and written
disclaimed in violation of 11 CFR§ 110.1 l(c)(3Xii) and (iii).

As described below, Mr. Lunsford and the other candidates m the Democratic senatorial
primary were invited to be interviewed on a regulariy sched\ded local monimg news show. !!K
candidates were offered an opportunity to extend their interview from four to eight minutes for
$200. Although this seemed like an imofthodox icouest, the comn^
i espouse to the television station's solicitation. Because the television station mfffitB'iml total
control of the segment, including the interviewer and the quesa'oiis.iu broadcast was a news
story exempt form the definitions of a public communication and electioneering communication.
Accoidingly, no discumner was required. Moreover, mere was substantial compliance with the
Commission's disclaimer requirements even though it was impracticable to comply exactly with
those requirements. Even i£ orgwiidb, there was a technical violation, because the fee to extend
the interview was de minimus, this should be a low rated case that does not w
expenditure of Commission enforcement resources. Accordingly, the complaint should be
dismissed and mis matter should be closed.

300 M STIEET, S.E., Surra 1102 • WASHINGTON, DC 20003 • TEL: (202) 479-1 111* FAX: (202) 479-1115



SANDLER, REIFF & YOUNG, RC.
FACTS

On April 8, 2008, the committee received an unsolicited email from Michael Sizemore,
an account executive at WBKI-TV. Tlie email was sent to Emily Bergman at the committee and
was addressed to "Candidates." The committee believes that this email assent to all of the
Democratic candidates participating in the May 20, 2008 primary election for the Democratic
Party's nomination for the Senate. The broadcaster offered the "Candidates" an opportunity to
appear on The CW Louisville live This Morning cable television show broadcast on WBKL
This is a half hour morning broadcast that ̂ ghb'̂ s]kx^ events, artists and news firom the
Louisville metro area." www.cwtouisville.com/schedule. The email stated:

K! Hello candidstes!<brxbr> <brxbr>Witfa May 6th approaching fast we would
0* like to offer you and appearance on The CW Louisville Live This
^ Morning.<brxbr> <bfXhr>As the country faces one of the moat turbulent
rvl times in its history, political discourse has never been more important
£j! With threats of tax increases, gas prices skyrocketing and the scare of
<? recession, the local political race has become more important than ever.
O To hdpftrtha the discussion, TfaCWLouisvilte
<?' spend time discussing the current political climate. We will meet the

incumbents, the candidate nnming •p^nt* frff*1, and the itnpQrftft issues
the public needs to know aboutXbf><x> <brXbr>As an interactive show,
guests will have the ability to answer questions directly from the public
about the topics most important to them.<biX»> <nXbr>Each guest will
receive a four-minute segment to discuss the issues and where they stand.
The segment with host, Din Spangler, will be fast-paced and informative.
The interview will give each candidate a chance to state their views and
how they will be able to help the community. <n>4jr> <nXw>Thecostto
appear on "Louisville Live This Morning" is only $200 for the 4 minute
segment <n><n><biXn>The morning show airs Monday through Friday
from 9:3<MOAM. If you are interested in appearing on the show, please
contact me by email at msizemore@wbki.tv or by phone at 812-573-3527.
Thanks.

See Attachment 1 . A telephone call to the station confirmed that the invitation was sent to all
Democratic primary candidates, However, me email incorrectly stated the coat. There would
not be any foe to appear for a four minute interview segnKnt, but the candidate could appear for
an eight minute interview segment for a $200 foe. Attachment 2 . The committee was invited to
subinit a list of suggested questions. It was unusual for a news interview show to ask for any fee
to appear, but it was not unusual for the candidate to submit a Ust of proposed questions. The
committee decided to pay the $200 lee for more mterview time, Attachment 3, and submitted a
Ust of questions, Attachment 4.

Tlie broadcaster did not send an mvoice to the committee. Indeed, me broadcaster did
not have a published foe for the extension of the interview u it do«s for advertisements.
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On April 21, 2008, Mr. Lunsford appeared live on The CW Louisville Live This Morning
show sad wu interviewed by the host about topics he though
audience. He ignored the questions submitted by the committee. The cable broadcast tuning,
puticipsnts sad content were controlled by the broadcaster. Neither Mr. Lunsford nor the
committee exercised any editorial control over me question!, comments by the interviewer or
any other aspect of the interview. Even if, arguendo, me committee wanted broadcast a written
disclaimer, the broadcaster did not give them the opportunity to do so. Of course, as described
below, the interviewer stated, thsft the L^^
of the interview.

at DISCUSSION
oo
cr> I. The ComptelBtShraU Be Dismissed Becavse
'̂ Stoiy Exempt From Dtsdalmer Requirement

™ This appears to be the first time that the Commission is being asked to address the
<q- situation where a broadcast live interview of a candidate on a regulariy scheduled news pro
O has been extended for a demAifoncs fee. There should be no question that the first four minutes
°"' of the interview did ft* involve a fee, and there^
™ legiilations do not apply to the fi^ half of the interview. The legislative history on the press

exemption is sparse; the House of Representatives1 Report on thu section states merely that the
exemption waa designed to 'make it plain that it is not the tntem of Qmgress in the present
legislation to limit or burden in any way the fintamendmemfreedoinsofthenressorof
association. [The exemption] assures the unfettered right of the newspapers, TV networks, and
other media to cover and comment on political campaigns.' H. R. Rep. No. 93-1239, p. 4 (1974).
Fed, Election Com. v. Mass. Citizens for Life, Inc., 479 U.S. 238, 251 (U.S. 1986). The Supreme
Court has "consistently recognized the unique role thsl the piess plays mMnfonning and
educating the public, offering criticism, yd providing a forum for discussion «*»d debate.' [First
Nat'l Bank v.] Bellotti, 435 U.S. [765,] 781 (1978). See also Mills v. Alabama, 384 U.S. 214,
219 (1966) (*[T]he press serves and was designed to serve as a powerful antidote to any abuses
of power by governmental officials and as a constitutionally chosen means for keeping officials
elected by the people responsible to all the people whom they were selected to serve'). The Acfs
definition of 'expenditure,' § 169.206, conceivably could be interpieted to encompass election-
lelated news stories and editorials.w Ai^v. Mich. Stole Chamber of Commerce, 494\)&. 652,
668 (U.S. 1990). However, the press exemption makes clear that the definition of expenditure

such aa the interview described in me complaint

There is no distinction between the first foivnunutes of the interview and UM last three.
Indeed, there was one continuous interview. Mr. lAtnsford answered questions posed byte
Mr. Lunsford had no control over the questions, the setting or tiietimmg of the broadcast
Furtfaennore, the broadcaster maJntamed total control of the broadcast including editorial control.
Even though the campaign had submitted proposed questions, they were ignored by the host who
asked his own questions without consulting the campaign or Mr. Limsfoid Therefore, the press
exemption for expenditures, 2 U.S.C§431(9)(B), applies equally to the first four and the last
three minutes of the interview. The interview was a Hnews story... distributed through the



facilities of [a] broadcasting station** not "owned or controlled** by Mr. Lunsford., directly or
indirectly. M. Tiro* *h* Htfeiajmy raqmrCTi^nt fa* paid political ad^crtiffag, whw? the candidate
or a political committee controls the content of the broadcast message, does not apply,
Accordingly, the complaint should be dismissed.

IL The Cooii>UmtShouU Be Dtsinlued Becaw^
ExacfyWlmThcDbdaiiMrReqBto
With The Disclaimer Requirement

The Commission's disclaimer regulations, 11 CFR§ 110. 11, also known as the "Stand
Q By Yow Ad" regulations teqiTOtde^
O"1 identifies the cwfuVM? yyi states mat he or she h^f approved the 5?flFntTO!Tifranf*nin/t >nd the
CT| statement rniist be inade born onlfy^
^ As explained by Senator Wyden, one of the sponsors of the requirement:
<M
<g- I offered this proposal with our friend and colleague, Senator Susan
<sT Collins of Maine, ft is called the stand by your ad requirement It is a
O significant step forward in promoting accountability in the political
£J process. It will provide a meaningful step to slow the corrosion of the

political process and essentially the corrosion that springs from a lack of
Federal responsibility when Federal candidates take to the airwaves to
win elections but do not want to be held accountable. ...

Candidates can say anything they please. They just have to personally
stand by their remarks to get the discount They can say anything they
want, however farfetched and however extreme. As long as it is allowed
under Federal law, they can still say it To get the discount, if they ire
going to attack their opponent- of course, that is almost invariably what
happens when you mention an opponent in an ad-they have to stand by
that ad and personally be held accountable. . . .

I believe the stand-by-your-ad proposal, which holds candidates
accountable, and which I was honored to have a chance to work with
Senator Collins of Maine, is going to help cleanup campaigns, ft is going
to help make candidates more accountable and make me politics and
political discourse in tfw country move positive OTd more open.

OmgressionalRecoia\S2174Nfaich20v20Q2. The commission has repeatedly looked to
compliance with the spirit of this provision rather than requiring a mechanistic application of
specific words in specific places. In net, the Commission's own regulation recognizes mat mere
are situations when it would be impracticable to comply exactly witii its own stand by your ad
regulations. HCFR(

The Commission has repeatedly taken a broad view of its disclaimer exception, 11 CFR{
llO.ll(fXii), for situations where it wo^ be mmracticable to comply exactly with Ae
disclaimer lequiiements such as skywriting, water towers and wearing apparel. In Advisory



Opinion! 2004-1 and 2004-10, the Commission opined on two different televised political
advertisements that did not comply exactly with thediaclaimerrequiremcntaderabcdin 11
CFR§110.11(bX3Xii). InbothOpimoiii,M^Canmi«onconclude{d]thitao^^
required, but that it would be pennissible'* to use an approach not ipecified by the regulation if
(1) it wu impracticable to comply exactly with the regulation and (2) the "approach is
practicable and as faithful as possible to the *stand by your ad* statute while avoiding
unnecessary burdens on political speech that could result from a rigid application of aU
disclaimer provisions in all instances.1* AO 2004-10 at 3. For example, (1) a broadcaster's
reporter could say the disclaimer for the candidate, aeeAO 2004-10, (2) one candidate could
apeak for himself and another csndidate. see AO 2004-1, (3) c^ disclaimer sta^ that all the

"* featured candidates paid for an advertisement instead of many individual dlsclaimen
*? candidate, see AO 1994-13, no written disclaimer was required far advertisements on small
^ telephone video screens, see AO 2002-09.
(M
CM The Cttnmisaionhia exercised p
*3' ftlflfff »•• mhahmrif 1 ftptqpliMiee with th? Hifg^jffiy typiiMnn!nfr The Commission dismissed
^ the complaint in ADR 347/MUR 5727; 'TOhcGxmm^Bion reasoned tU
^ question would be superfluous when the candidate cotnmittee has abeady disclosed that it'Paid
rxi for* me advertisements, and the candidate has oraUy stated that he or she approved them.** MUR

5629 General Counsel's Report at 4. Again in MUR 5834, the Commission dismissed a
complaint where the candidate committee omitted the'Yequisite written statement** for me "stand
by your ad" disclaimer hi five advertisements, but where the advertisements stated that the
committee paid for the advertisement, included the "appropriate verbal statements," and the
candidate himself appeared. Id. Similarly, the General Counsel opined that the disclaimer
requirement for advertisements paid for by other persons than the candidate do not have to
comply exactly with the examples in the regulation. See MUR 5556 General Counsel's Report at
5.

Although Mr. Lunsfbrd's interview was not a paid political advertisement where the
candidate controls the content of the broadcast, nevertheless there was substwtid
with the disclaimer regulations, particularly considering the practicability of complying with
them in this situation. Finland most mmoitaiifly,^
responded to the host's questions. Thus, he certainly approved all of his remarks-there was no
need to say he approved the contents of the broadcast because they were his own statements. He
had no control of and theieibn Second, the host
announced mat the Lunsford campaign had made a payment so that it was imnecessaiy for Mr.
Lunsfordtodoso. Fmally, it was impracticable fbr the c^^
because ft did not have control of the brc^Kk^^ and mere wu no place to run a written
disclaimer because the interview was part of a h've half hour program and not a paid infomercial
thathuabegiimmgaiidmeiKlind^pend
ccfrtmuousazid therefore ft would have b
interview. Accordingly, the was no violation of the Commission's disclaimer regulations and
the complaint should be dismissed.



Era If Thtit WM A Violation, It Was De Minimus And The Complaint Should Be

The campaign responded to a solicitation from die television station and paid $200 to
extend one interview four minutes. m view of the above description of the news storey
exception, the impracticability exception and the substantial compliance, even if there were
violation, it was de iniiiimus, md the 'xwplantf should he dJunincd. For example, in MUR
$<5fi • candidate committee Ailed to include a written Hiaclaimer in hmadeaat

that ran 127 times on seven radio stations. The Commission rejected a signed conciliation
agreement and stated, "Had we known at the reason to believe stage that the costs of the

(sj advertisements were so minimal, we would not have piwuedpie-piobable cause conciliation in
en the first place." Here too, the $200 cost was niinimal, and hlEewise mis matter should be
<fl dismissed at the reason to believe stage.

CONCLUSION
q-
O For all of the reasons described above, the Commission should find no reason to believe
cr> any violation of the law occurred, the complaint should be dismissed, and the Commission
^ should close the file.

Respectfully submitted,

NeilP.Reiff

Counsel to Friends of Bruce I/dnsfbrd, and
Karen Sensenbrenner, as Treasurer


